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IV.— THE RELATION OF WH0IIMA TA TO NOMOI AT 
ATHENS IN THE FIFTH AND FOURTH CEN- 
TURIES B. C. 

If we are to believe Aristotle, there existed between vojxoi and 
^ij^/o-ftaTa an essential logical distinction, the distinction, namely, 
between the universal and the particular, the abstract and the 
concrete. A v6/ios was a law of general application ; a ^rj<pi<rpa was a 
decree for an individual case. Or, to quote his own words, 6 vopos 

KaBokov nas (Eth. V 14) ; ovbiv ivbex €Tal ^h ( P l ' T l la ">'<" KadoXov (Pol. IV 4). 

The language of the pseudo- Platonic Definitions is similar, and may, 
for present purposes, be allowed to pass as substantially identical 

in purport : vofios doy/xa ttXtjBovs ttoXitikov oix etr Tiva xpovop dcfxapto-fiwov' 
>\rq<f)i<Tiia. 86yfia irdXiTiKov els Tiva XP° V ° V afpcupia-pevov. That the first 

half of this antithesis, in whichever way worded, is on the whole 
true, admits of no dispute. In spite of v6/ioi in avbpi, we may say 
that the word vo/xos, unlike lex, generally implied universality and 
intended permanence. The case stands otherwise with the second 
half of the antithesis. As a general definition of ^(ptarpa it will 
not do at all. Thus, not to go outside of Attika for illustrations, 
the \jfti(pi<TpaTa of Attic tribes, phratries, demes, and non-political 
corporations must needs often be general and permanent regula- 
tions. 1 However, Aristotle's statement is not to be judged from 
the lexicographer's point of view. The context of the sentence 
quoted above from the Politics shows that the writer is there 
thinking, not of subordinate bodies, but of a sovereign state. Pre- 
sumably he had his eye especially upon Athens. Here there 
were, at least in his time, two organs of legislation, the Nomothetae 
and the Ekklesia, and although etymologically the name ^(plo-iiara 
was applicable to the enactments of both bodies, usage had 
restricted it to those of the latter. The proper point of view, then, 
from which to judge Aristotle's statement is that of Athenian con- 
stitutional law. The question is, Was the Ekklesia, according to 
the theory of the Athenian constitution, incompetent to enact 
general laws? Modern writers on Greek political antiquities, 

1 E. g. CIA II 564 (lines 6-1 1) ; 841b (lines 26 ff.), with its continuation in 
the 'ApxaioX At/.-n'ov, 1888, pp. 161-3; 570 (lines 11 ff.) ; 624 (lines 1-20). 
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influenced, no doubt, directly or indirectly, by Aristotle's great 
name, take the affirmative answer for granted, at most admitting 
a cautious qualification or two. 1 But the subject deserves a new 
and unprejudiced examination. 

Before proceeding to the evidence, it is worth while to remem- 
ber that the distinction of abstract and concrete is not always 
broad and unmistakable. The two classes shade into one another, 
and a merely verbal change may transform a proposition from the 
one to the other. Which is then d priori more likely, that the 
illogical populace who framed and worked the Athenian constitu- 
tion should have made a corner-stone of such a distinction, or 
that Aristotle should have been guilty of an unwarrantably sweep- 
ing generalization ? 

But let us look at the facts. And here it is important to dis- 
tinguish between the periods before and after the archonship of 
Eukleides. 

2 In the pre-Euklidean period, then, we find in the first place 
that in dealing with an allied or subject state the Ekklesia might 
assume, as well as impose, permanent obligations. The terms made 
with conquered Chalkis 3 afford an instance in point. Again, in 
the conduct of internal affairs, it fell to the Ekklesia to define the 
classes of persons entitled to entertainment in the Prytaneum, 4 
to impose a permanent tax for the benefit of the temple of Demeter 
and Kora at Eleusis, 5 to prescribe the mode of election and the 
duties of a new board of financial officers, 6 or to enact rules for 
the celebration of festivals.' These may be called administrative 
measures. But we have law in the narrowest sense of the term in 

the psephism of Isotimides, 8 cipyevOai to>v Upav tovs aaefUjaavras (tat 

onoXoyrjoavras, in that of Alkibiades " relative to n-apdo-iTot, and in 
that of Kannonos, 10 defining the mode of trial and the punishment 
for the crime of " wronging the people." Nay more. The great 
constitutional changes of the fifth century were carried, so far as 

1 Cf. Busolt in the Handb. d. kl. Alt. IV, p. 124. 

2 For several references in this paragraph and the next, acknowledgment is 
due to Wilamowitz, Aus Kydathen, pp. 47~5 6 - 

8 CIA IV 27a. i Ibid. I 8. s Ibid. IV 27b. 6 Ibid. I 32. 
"E0w*. apx. 1883, 167 ff. ; Plut. Per. XIII 5. 8 Andok. I 71. 

9 Polemo in Athenaeus VI 26. Schoemann (De Comit. Ath. p. 249) did not 
believe that this was a decree of the Ekklesia. 

10 If the psephism of Diopeithes (Plut. Per. XXXII 1), elaayyiXfaodat rot*f 
rd dela p.f) vo/ii^ovTa; f) ?.6yovs nepl rav fierapaiav SidaoKovrac;, was intended to 
be of permanent application, it would be another case in point. 
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we can see, through the Ekklesia. This was the case, if we may 
trust Plutarch, 1 who probably gets his information from Krateros' 
avvayayri ^(fnajxarayv, with the removal in 478 of the property 
qualification for the archonship. At any rate, in 411 the ^vyypa- 
fels avroKparopes reported to the Ekklesia, 2 which no doubt formally 
ratified their proposals. And a little later the Ekklesia took a 
decisive part both in settling the principles of the transitory com- 
promise constitution, 3 and in putting the restored democracy on a 
lasting basis. 4 Thus we find this body, sometimes with, 5 sometimes 
without the assistance of a special committee, enacting general 
•^r)<j>i<Tiia.Ta on all sorts of subjects. Nor is there a shadow of reason 
for supposing that, in so doing, it was exceeding its constitutional 
powers. Furthermore, although the name vonoi was appropriated 
especially to fundamental laws of immemorial date, these general 
psephisms might be called vopm also. The ^(piaparoiraXris of Aris- 
tophanes ' sells i/d/iot. The psephism of Kannonos is called a vopas 
by Xenophon, in the speech which he puts into the mouth of Eury- 
ptolemos. 7 And when the 'aAjwhW noXirda includes vq^mv 6i<ns 
among the duties of the Senate, it accords best with what we 
know from other sources of the legislative methods at Athens in 
the fifth century, to understand here the preparation of vpo^miKti- 
para for submission to the Ekklesia. 

In view of all this evidence, two conjectures may be hazarded : 
first, that in the period under consideration Athens had no organ 
of legislation except the Ekklesia (the Senate having, at most, as 
in the post-Euklidean period, a narrow independent competence) ; 
and second,- that there was no constitutional hindrance to general 
legislation by the Ekklesia, nor even to the repeal of existing 
laws, the only constitutional (as distinct from moral or sentimental) 

1 Arist. XXII 1. 2 Thuk> vin 6? 3 Ib;d _ g7 _ 

4 Dem. ag. Leptines 159 ; Lyk. 125, 127; Andok. I 96-98. 

5 No distinction has been made above between ovyypa<j>ai, or bills prepared 
by special committees, and other psephisms. Foucart (Bull, de Corr. Hell. 
1880, p. 248) calls the ovyypatjiai " une categorie de mesures legislatives . . . 
qui est distincte des lois et des decrets." Similarly Dittenberger (Sylloge 
Inscr. Graec. 13, 1) : " medium quodammodo inter v6/tovc et ipt/Qto/iara." But 
the cvyypa<pel( were not empowered to take final action. The measures they 
proposed had to pass the Ekklesia like any others, and this implies that the 
Ekklesia, in theory at least, reserved the right to reject such measures, if it 
chose ; so that, in discussing the powers of the Ekklesia, there is no ground 
for considering the avyypmpai as a class apart. Cf. Foucart, op. cit. pp. 252-3. 

6 Birds 1035 ff. 1 Hell. I 7, 23. s Ibid. 3, 2. 
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restriction being that the moving a psephism in conflict with an 
unrepealed law exposed the offender to a ypacpfj wapavofmv. In 
short, the Ekklesiasts were literally, in Antiphon's phrase, 1 Kvptot. 

ndarjs ttjs ttoKitgmis. 

If the foregoing hypotheses be sound, then the permanent insti- 
tution of the Nomothesia in the archonship of Eukleides was an 
innovation of cardinal significance. By it the Ekklesia was 
deprived of its sovereign character and became, to speak in 
modern terms, subject to a written constitution. It is not impos- 
sible that at a later period the Nomothetae became degraded into 
mere instruments for recording the will of the general assembly. 
The decree CIA II 115b, in which the Nomothetae are instructed 
under penalties to enact the supplementary legislation necessary 
for carrying the vote of the Ekklesia into effect, may mark the 
beginning of this process. If and in so far as such degradation 
took place, it virtually restored the Ekklesia to its pre-Euklidean 
prerogatives. But for at least half a century, as we know from 
the orations of Demosthenes, Kara TinoKpdrovs and npbs MtvtIv^v, 
the Nomothetae were in theory, and probably in practice, a truly 
sovereign body. The Ekklesia might prevent, but could not force, 
the repeal of an old law or the passage of a new one. It is inter- 
esting to compare this with the institutions of the United States. 
There the people amend the constitution, and the legislature is a 
committee of the people ; in Athens the people were the ordinary 
legislature, and the constitution was amended by a committee of 
the people. But, from the point of view of constitutional law, the 
resemblance is deeper than the difference. In fact, the resemblance 
goes farther than has yet been indicated ; for the subjection of the 
Ekklesia to the vop.01 had for its corollary that unconstitutional 
psephisms were liable to review and practical annulment by a 
dikastery. 

Yet even in this period the Ekklesia was not inhibited from 
enacting general decrees, provided they did not conflict with 
existing laws. In the department of foreign affairs, into which 
the vop.01 did not intrude, this is a matter of course; CIA II 17 is a 
classic instance in point, and there are others in plenty. And in 
internal affairs we find the Ekklesia issuing a police order against 
the dumping of rubbish in the agora and streets of the Peiraeeus, 2 
regulating the celebration of the Panathenaea, 3 and legislating in 

1 Tetr. B, a, I. 

2 Dittenberger, Sylloge Inscr. Graec. 337, lines 35-45. 

3 CIA II 163. 
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regard to trespass on sacred precincts. 1 Again, it is hard to resist 
the inference that the psephism irep\ eiaePetas, appealed to by 
Lykurgus 2 to clinch his case against Leokrates, was of the nature 
of a general law. These instances belong, it is true, to the period 
for which it was above suggested as possible that the Nomothetae 
had lost or were losing their sovereign prerogatives. If one should 
choose to suppose that the first and second of the measures just 
cited were formally ratified by the Nomothetae, it would be hard 
to disprove it, though there is nothing in the record to favor the 
supposition. And at any rate the others were obviously not so 
ratified, or they would have been called vopoi outright. More- 
over, it is significant that we never hear of a complaint, much less 
of a ypa<j>r) wapavofiav, based upon a psephism's being of general appli- 
cation. Aristotle 3 does indeed censure the degenerate democracy 
for encroaching in its psephisms on the province of the laws, but 
says explicitly, what we have seen to be false, that a psephism 
cannot be general law. That the law of Leptines was passed by 
the Ekklesia is anything but clear, in spite of the sweeping lan- 
guage of Demosthenes. 4 And in any case, the orator attacks the 
measure on the ground, not of its generality, but of its unconsti- 
tutionality ; while his often-quoted words, ^(picrpArav oi8' oriovv 
dmipepova-iv ol vo/xoi, 6 refer, as the context shows, to the frequency 
with which new laws were enacted, and not to the mode of their 
enactment. But as it was difficult to pass a general psephism 
without coming into conflict with existing laws, the proper conse- 
quence would be that such psephisms would be few and far 
between. This was actually the case, so far as our records go to 
show. No doubt the Athenian constitution was a most unstable 
structure. But the picture which it has been the fashion with 
modern authorities to draw, of the Ekklesia unconstitutionally 
arrogating to itself the function of general legislation, to the 
exclusion of the Nomothetae, does not seem to have any good 
basis of evidence. 

Frank B. Tarbell. 

1 See CIA II 841, lines 7-18. This may belong, according to Kohler, to a 
period a little later than the end of the fourth century. Other third century 
examples are afforded by CIA II 352b, and the inscription given in the 
'ApxaoX. AsAriov, 1S88, pp. 187-8. 

2 Lyk. 146. Cf. further the psephism regulating the distribution of the 
theoric fund : Dem. XLIV 38. 

3 Pol. IV 4. * Dem. Lept. 94. = Ibid. 92. 



